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Summary of Findings and Recommendations 

Introduction 

1.1 The proposals put in the Discussion Paper amount to a dramatic incursion 

upon civil society freedoms that is unprecedented in the history of Australian 

education. Our discussion of the constitutional and philosophical imperatives 

undermined by the Discussion Paper at Part III and our review of protections granted 

to these imperatives within international human rights law at Parts IV and V 

demonstrate in detail our concern that the proposals represent a radical restructuring 

of civil society freedoms at the behest of a State imposed uniformity. However, the 

Discussion Paper provides no indication that it is cognizant of the enormity and radical 

novelty of the changes proposed. For the reasons put in Parts IV and V the proposals 

contravene religious freedom rights as recognised under international human rights 

law. In targeting the international human right to establish private religious schools, 

the proposals strike at what the European Court of Human Rights (ECHR) has called a 

‘safeguard … essential for the preservation of the "democratic society"’.1 The 

proposals, if effected in law, would actually render the Northern Territory a far less 

plural and inclusive society and would work to undermine the rights and freedoms of 

individuals on the whole.   

Comparison with Other Australian Anti-discrimination Laws 

1.2 A comparison of the proposals against the recognition currently provided to 

the religious freedom of Christian schools in other Australian States and Territories 

discloses that the total removal of existing exemptions will put the Northern Territory 

out of alignment with all Australian States and Territories. The Discussion Paper 

proposes to introduce into the Anti-Discrimination Act 1993 (NT) (the Act) certain new 

                                                           
1 Kjeldsen, Busk Madsen and Pedersen v Denmark (1976) 1 Eur Court HR 711, 21. Also affirmed in Case Of 

Folgero and Others v Norway (European Court of Human Rights, Grand Chamber, Application No. 
15472/02 29, 29 June 2007) at para 84(b). 
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protected attributes introduced into the Sex Discrimination Act 1984 (SDA) in 2013 

(gender identity, sexual orientation and intersex status). The rationale for this change 

is stated to be that this ‘will ensure the Act uses up-to-date terminology that is 

consistent with the Sex Discrimination Act 1984 (Cth).’2 However, the Discussion Paper 

fails to recognise that at the time of the introduction of the new protected attributes 

into the SDA the exemption for religious educational authorities at section 38 was 

expanded to cover those additional attributes (with the exception of intersex status). 

Section 38 gives effect to the internationally recognised human rights of religious 

freedom and associational freedom outlined at Parts IV and V. For these reasons, the 

proposal to remove the exemption in section 37A should be abandoned. Extending the 

Discussion Paper’s narrative of maintaining consistency with the Commonwealth 

regime, section 37A should instead be expanded to cover the additional attributes to 

be introduced into the Act. For the same reasons the proposals to remove subsections 

30(2) and 40(2A) should also be abandoned. 

1.3 The Discussion Paper places much weight on the need to align Northern 

Territory law with the Commonwealth in respect of the range of protected attributes 

covered by the Act.3 Incoherently, the proposed complete removal of the exemptions 

for religious schools would result in the Territory being completely out of line with the 

Commonwealth. The selective use of Commonwealth law as a justification for the 

proposals put in the Discussion Paper to expand the existing protected attributes in 

the Act thus leaves the Northern Territory Government subject to the concern that it 

is acting arbitrarily. This is because it claims the need for consistency with 

Commonwealth law in respect of the protected attributes, but unintelligibly abjures 

that justification in respect of religious freedom. 

                                                           
2Discussion Paper: Modernisation of the Anti-Discrimination Act, (September 2017) at page 9 available at 

https://justice.nt.gov.au/__data/assets/pdf_file/0006/445281/anti-discrimination-act-discussion-
paper-september-2017.pdf. 

3 Ibid, for example at pages 5 and 9. 
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Constitutional and Philosophical Imperatives 

1.4 A removal of the ability to access exemptions in the Act is a removal of the 

ability to retain discretion over the members, leadership, employees and volunteers 

engaged by an institution. It is therefore the removal of the ability to define the 

character, goals and imperatives of an institution. It is the removal of the ability to 

control the unique voice of the institution to the wider society. It is actually a removal 

of the identity of an institution. Having regard to the historical development of 

democracy in the West, in Part III of this submission we show how removal of the 

ability to control the identity of private schools amounts to a deeply concerning 

divergence from the original democratic conception of freedom. 

1.5 The proposal to remove the exemption from religious educational institutions 

thus gives rise to chilling presentiments. It operationalises in law the creeping 

presumption that the State is the only true protector of common interest and will not 

permit views that do not align with the views held in the cultural ascendancy. Rather, 

the State, properly conceived, should be an enabler of individual concern through their 

respective associative expressions, an agent mediating amongst associations, each of 

which originate prior to the State’s existence, and whose combined maintenance is its 

raison d’etre. 

1.6 The curious irony is that it is through the Discussion Paper’s proposal to 

remove the exemptions in the name of promoting ‘fairness’ and ‘inclusivity’ that 

societal pluralism is actually undermined. Rather, if the desire is to promote 

‘inclusivity’ in a society, individuals should be free to aggregate around areas of 

common concern and values and, in the context of education, nurture the coming 

generations in those values. Paradoxically, to require ‘inclusivity’ at the internal level 

of the association is to undermine ‘inclusivity’ at the level of the entire society.  

1.7 In our view, the Discussion Paper characterises an ethos that the European 

Court of Human Rights has characterised as prioritising ‘a single rule from the 

sovereign centre as representing the rights of individuals’ and one which thus imposes 
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a particular conception of the good to the detriment of other conceptions, and 

(ironically) to the ultimate detriment of individualism, pluralism and diversity. It must 

be seen as enunciating a particular vision of a society - one in which the State arrogates 

to itself the ability to define the common good. This is contrary to a liberal 

understanding of the State’s constitutional role. 

Freedom of Religion and of Association under International Law 

1.8 Part IV addresses the relevant international human rights instruments and 

notes that freedom of thought, conscience and religion protected under Article 18 of 

the ICCPR is wide-ranging in scope and protects both individual and corporate entities. 

Article 22 of the ICCPR protects freedom of association. The total removal of the ability 

of religious educational institutions to ensure that their leaders, staff and volunteers 

share their religious worldview is a direct limitation of their religious and associational 

freedom rights. There can be no greater removal of an association’s religious freedom 

rights than the total State-enforced removal of its religious character. The United 

Nations Declaration on the Elimination of All Forms of Intolerance and of 

Discrimination Based on Religion or Belief provides that Article 18 of the ICCPR includes 

the freedom, ‘to establish and maintain appropriate charitable or humanitarian 

institutions’. The establishment and maintenance of such institutions in accordance 

with their religious freedom rights necessitates their ability to exercise discretion over 

their leadership, their staff and their volunteers. This instrument was declared “an 

international instrument relating to human rights and freedoms for the purposes of 

the Human Rights and Equal Opportunity Commission Act 1986” by Michael John Duffy 

as Commonwealth Attorney-General on February 8, 1993, thus enabling the making 

of a complaint alleging a breach of these principles to the Australian Human Rights 

Commission.  

1.9 Rather than recognising these internationally enshrined rights, which needless 

to say, operate without any limitation as to time, the Paper instead proposes that 

religious institutions should ‘justify’ why they should be granted an exemption from 

the Northern Territory Anti-Discrimination Commission (ADC). However, former 
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United Nations Special Rapporteur on freedom of religion or belief Heiner Bielefeldt 

directly contradicts this unqualified assumption that religious institutions should 

‘justify’ their human rights, when he notes that in any proposal to limit internationally 

protected religious freedom rights, ‘the onus of proof … falls on those who argue in 

favour of the limitations, not on those who defend the full exercise of a right to 

freedom.’ To acquit its international obligations pursuant to the Siracusa Principles, it 

is incumbent upon any government seeking to restrict rights to demonstrate that the 

restriction proposed is ‘necessary’ and uses ‘no more restrictive means than are 

required’.  

1.10 However the Discussion Paper offers no evidence to justify the proposal that 

the requirements of equality should intrude into the private affairs of associations to 

the vast detriment of other foundational human rights. It offers no evidence which 

would demonstrate that any person in the Northern Territory is unable to access 

employment or services in the wider education market. There is no justification 

provided for the claim that equality will be promoted through the proposals, as there 

is no basis on which to assert that the demands of equality are not currently met, 

particularly in light of the ability to access alternative providers. The proposals thus fail 

to acquit the obligations imposed by international human rights law.     

1.11 To the contrary, in its proposal to remove the ability of associations to 

advocate for the rights of their members, the Discussion Paper proposes to remove 

one of the central modern democratic protections to individual rights, which rights 

include the right to equality. It is by requiring equality at the level of the individual 

association that the Discussion Paper proposes to undermine equality at the level of 

society as a whole. It is through the removal of exemptions that the Northern Territory 

Government proposes to undermine pluralism and diversity. Individual equality is 

preserved by plurality of institutions, and their capacity to advocate for the 

fundamental rights of their members. It is thus through the Discussion Paper’s 

proposal to remove the exemptions that equality is actually undermined. 
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1.12 In considering the requirements of equality, it is also necessary to note that 

the proposal to remove the exemption for religious educational institutions on the 

sole basis that they are religious institutions runs the risk of contravening the rights to 

freedom from discrimination on religious grounds enshrined in Articles 2(1) and 26 of 

the ICCPR. A law that adversely impacts a religious group in a manner that is 

disproportionate to its impact on other groups would violate the right to equality. As 

the right to equality also protects religion, a failure to protect religious adherents with 

a conscientious objection would amount to a violation of the right to equality as it 

unjustly subjects religious adherents to a detriment that they only suffer because of 

their religious commitments. Consistent with these principles, section 19(1)(m) of the 

Act prohibits discrimination ‘against another person on the ground of … religious belief 

or activity’. 

1.13 Part V concerns the right to establish private schools, also protected by 

international human rights law that Australia has ratified, including Article 18 of the 

ICCPR. Turning to the jurisprudence of the European Court of Human Rights, in 

Kjeldsen, Busk Madsen and Pedersen v Denmark held that the right to ensure a child’s 

education in conformity with the philosophical and religious convictions of their 

parents will be breached where a state’s education system fails to make reasonable 

provision for parental convictions across the entire education system. Therein the 

Court held that that this right ‘aims in short at safeguarding the possibility of pluralism 

in education which possibility is essential for the preservation of the "democratic 

society"’.4  In that judgement, the presence of alternative private religious schools was 

held to be a critical component of a state’s ability to satisfy the requirements of this 

right. Subsequently, in Ingrid Jordebo Foundation of Christian Schools v Sweden5 the 

ECHR held that ‘the principle of the freedom of individuals, forming one of the corner-

                                                           
4 Kjeldsen, Busk Madsen and Pedersen v Denmark (1976) 1 Eur Court HR 711, 21. Also affirmed in Case of 

Folgero and Others v Norway (European Court of Human Rights, Grand Chamber, Application No. 
15472/02 29, 29 June 2007) at para 84(b). 

5 Ingrid Jordebo Foundation of Christian Schools v Sweden (European Court of Human Rights, Grand Chamber, 
Application No. 11533/85, 2 May 1985). 



 

9 
 

stones of the Swedish society, requires the existence of a possibility to run and to 

attend private schools’.6  

1.14 By proposing the removal of the ability to control leadership, staff and 

volunteers, the Department proposes the total removal of the ability of religious 

schools to offer students a holistic education in accordance with their religious 

convictions. The Department’s proposed changes to the Act limit religious freedom 

and breach the right to establish independent schools, protected in human rights law 

as a fundamental right central to the preservation of pluralistic democracy. To that 

extent, the proposals also limit the legitimate expression of the rights of children and 

their parents to ensure the religious and moral education of their children. The 

proposed changes to the Act would remove the ability of parents to choose a school 

consistent with the ethical and religious values of themselves and their children. By 

removing the ability of religious educational bodies to employ persons consistent with 

their religious values, the Department also limits their right to freedom of association.  

1.15 In these ways the human rights jurisprudence outlined at Parts IV and V can 

be seen as a practical enshrining of the philosophical and constitutional principles set 

out at Part III. The Discussion Paper, by proposing the complete removal of discretion 

over leadership and staff proposes the removal of the unique identity of Christian 

schools. It is a proposal to breach what the ECHR has termed the ‘guaranteed … right 

to think freely’;7 the human right that protects against the State imposed uniformity 

and guarantees pluralism in the provision of education as a means to ensure freedom 

of thought within a society. Instead, the proposals put in the Discussion Paper, evince, 

in our view, what the ECHR has characterised as the notion that school children should 

be ‘led to think only in the directions that are decided by the political majority of the 

Parliament’.8    

                                                           
6 Ibid. 
7 Ibid. 
8 Ibid. 
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1.16 The proposal to remove the exemption for religious schools ignores the 

importance of ‘mission fit’ to associations generally. There is no logical reason to limit 

such a withdrawal of exemptions from religious institutions from indigenous cultural 

organisations, environmental organisations, trade unions, political parties or any other 

form of associational engagement. All of these associational bodies are defined by 

their unifying attributes, being adherence to a legitimate common philosophy, 

worldview, culture or cause. Again, such an approach raises the concern that religious 

institutions are being subject to detrimental action solely on the basis of their religious 

belief, in contravention of the right to equality. In Verein Gemeinsam Lernen v Austria9 

the ECHR confirmed that private schools have a right based on article 14 in the context 

of article 2 First Protocol to non-discriminatory conditions of existence, including equal 

access to State funding for schools of their type.10  

The Receipt of Government Funding Should not be a Ground to Limit Associational or 

Religious Freedom 

1.17 Although not expressly set forth as a rationale for the proposals in the 

Discussion Paper, we are also cognisant of the fact that a common contention for the 

limiting or total removal of existing exemptions granted to religious educational 

institutions in anti-discrimination law is that such institutions receive government 

funding.11 However such arguments are misguided. They fail to account for the 

importance of associational freedom to democratic society, as protected under 

international law, as outlined at Parts IV and V. They also disregard several 

foundational attributes unique to religious institutions, including the importance of 

mission fit and the nature of Christian doctrine. They also undermine liberal autonomy 

and pluralism.  

1.18 Christian schools do not regard religion as a matter to be simply taught as a 

standalone subject. Instead it is to be reflected in all levels of engagement with the 

                                                           
9 Verein Gemeinsam Lernen v Austria (1995) 20 EHRR CD 78. 
10 Julian Rivers, The Law of Organised Religions (Oxford University Press, 2010), 248. 
11 Australian Law Reform Commission, Submissions (9 March 2016) Australian Law Reform Commission 

<http://www.alrc.gov.au/inquiries/freedoms/submissions>. 
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student. A fundamental component of education, as understood within Christian 

schools, is the modelling of the practical consequences of religious belief in the actions 

of all staff and volunteers. The proposed removal of exemptions will withdraw this 

ability.  

1.19 Where religious institutions are one of a number of service suppliers, the 

autonomy and choice of the recipient is enhanced. They are free to choose to receive 

services from an entity that is not religiously motivated or one that is.12 To enforce the 

withdrawal of religious institutions from the service provider offering is to limit the 

choice available to individuals within wider society.  Conversely, the existing 

framework does not limit the choice of those who do not wish to receive services from 

religiously inspired institutions. Such parents are able to ensure a secular education 

for their children in either State or independent secular schools.  

 

 

 

 

 

  

                                                           
12 Further consideration of these principles is given by Joel Harrison and Patrick Parkinson, 'Freedom Beyond 
the Commons: Managing the Tension between Faith and Equality in a Multicultural Society' 40(2) Monash 
University Law Review 413. 
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Introduction 

1.20 Australian Association of Christian Schools Limited13 is pleased to have the 

opportunity make submissions to the Department of Attorney-General and Justice of 

the Northern Territory with respect to its Discussion Paper entitled ‘Modernisation of 

Anti-Discrimination Act’ (September 2017) (the Discussion Paper).  

1.21 Following a brief introduction, the Discussion Paper poses a series of twenty-

two (22) questions on which it invites comments. This submission will primarily deal 

with Questions 14 and 16. Our submission is divided into the following parts: 

(a) Part I - The Current Northern Territory Act  

(b) Part II - Comparison with Other Australian Anti-discrimination Laws  

(c) Part III – Constitutional and Philosophical Imperatives  

(d) Part IV - Freedom of Religion and of Association at International Law  

(e) Part V – The Rights of Religious Educational Institutions in International 

Law  

(f) Part VI - The Receipt of Government Funding Should not be a Ground to 

Limit Associational or Religious Freedom  

(g) Part VII – Volunteers  

(h) Part VIII – Summary of Recommendations  

1.22  For the reasons put in Parts IV and V  the proposals put in the Discussion Paper 

contravene religious freedom rights as recognised under international human rights 

law. It must be said that they amount to a dramatic incursion upon civil society 

freedoms that is unprecedented in the history of Australian education. However, the 

Discussion Paper provides no indication that it is cognizant of the enormity and radical 

                                                           
13 NT Christian Schools is a member of Australian Association of Christian Schools Limited.  
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novelty of the changes proposed. Our discussion of the underlying philosophical 

imperatives attacked by the Paper at Part III and our review of protections granted to 

these imperatives within international human rights law at Parts IV and V demonstrate 

in detail our concern that the proposals represent a radical restructuring of civil society 

freedoms at the behest of a State imposed uniformity. 
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Part I - The Current Northern Territory Act   

1.23 The first part of this submission sets the context by considering the proposals 

put in the Discussion Paper against the existing Anti-Discrimination Act 1993 (NT) (‘the 

Act’).  

The Existing Exemptions 

1.24 The relevant sections of the Act that are considered in the Discussion Paper 

are reproduced below. Section 4 provides the relevant definitions:  

educational authority means the body or person administering an educational 
institution. 

educational institution means a school, college, university or other institution at which 
any form of training or instruction is provided and includes: 

(a) a training institution within the meaning of the Training Guarantee (Administration) 
Act 1990 of the Commonwealth; and 

(b)     a place at which training or instruction is provided by an employer. 

1.25 Section 29 sets out the prohibition on discrimination in the education area. 

The exemption in relation to the supply of services to students is: 

30 Exemptions 

(2) An educational authority that operates, or proposes to operate, an educational 
institution in accordance with the doctrine of a particular religion may exclude 
applicants who are not of that religion. 

The exemption in relation to employment is:  

37A  Exemption – religious educational institutions 

An educational authority that operates or proposes to operate an educational 
institution in accordance with the doctrine of a particular religion may discriminate 
against a person in the area of work in the institution if the discrimination: 

 (a) is on the grounds of:  

(i) religious belief or activity; or  

(ii) sexuality; and  

(b) is in good faith to avoid offending the religious sensitivities of people of 
the particular religion. 

The exemption in relation to the supply of accommodation to students is: 
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40  Exemptions 

(2A)  An educational authority that operates, or proposes to operate, an 

educational institution in accordance with the doctrine of a particular religion may 

provide accommodation wholly or mainly for students of that religion. 

The Discussion Paper’s Proposals 

1.26 The Discussion Paper seeks submissions in relation to the potential removal of 

the following exemptions for religious schools and educational facilities, which it 

describes as follows: 

The Act could be amended to remove the current exemptions for religious bodies in the areas 

of religious educational institutions, accommodation under the direction or control of a body 

established for religious purposes and access to religious sites. Religious or cultural bodies 

would instead be required to apply for an exemption with the ADC and justify why their service 

requires a particular exemption. 

One of the exemptions that could be removed is section 30(2) that permits religious schools 

to exclude prospective students who are not of that religion.  

One of the exemptions that could be removed is section 37A that permits religious schools to 

discriminate against employees on the grounds of religious beliefs, activity or sexuality if done 

in good faith to avoid offending the religious sensitivities of people of the particular religion. 

For example, under this exemption a religious school could justify not employing a prospective 

employee on the basis that they identify as LGBTI, if the religious doctrine does not support 

LGBTI relationships. 

In the area of accommodation there are two exemptions that could be removed. Section 

40(2A) that permits religious educational authorities as accommodation providers to restrict 

the use of the accommodation to people of that religion and section 40(3) that provides an 

exemption for discrimination if necessary to avoid offending the religious sensitivities of 

people of the religion. 

1.27 The Department states the rationale on which consideration is being given to 

the removal of these exemptions in the following terms: 

To promote equality of opportunity for all Territorians, the removal of some of these 

exemptions is being considered… 
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Removal of these exemptions would make the system fairer by ensuring people of certain 

attributes have the same opportunities under the Act. It would also ensure that cultural and 

religious bodies are more accountable for their actions and more inclusive. 

1.28 It is clear that the Paper proposes the complete removal of the existing 

standing exemptions granted to religious educational bodies in respect of the supply 

of services and accommodation and also employment. It is not clear whether the 

Paper proposes that such institutions will be able to make application to obtain a 

temporary reviewable exemption. Indeed, prima facie, it would appear from the text, 

that if such an ability were to be granted, it would not extend to permitting a refusal 

to employ ‘a prospective employee on the basis that they identify as LGBTI, if the 

religious doctrine does not support LBGTI relationships.’14 Further, the proposal that 

institutions will be required to ‘justify’ to the ADC why a temporary exemption should 

be granted is only said to apply to ‘religious or cultural bodies’, the reference to 

religious educational bodies in the immediately preceding sentence being pointedly 

absent. The inference is that religious educational bodies will not be permitted to 

apply to the ADC for a temporary, reviewable exemption. No detail is provided 

regarding the mechanism by which an application would be made, the criteria by 

which any application would be assessed or the nature or duration of the exemption 

that would be sought. 

 

 

  

                                                           
14 Discussion Paper: Modernisation of the Anti-Discrimination Act, (September 2017) at page 21 available at 

https://justice.nt.gov.au/__data/assets/pdf_file/0006/445281/anti-discrimination-act-discussion-
paper-september-2017.pdf.  

https://justice.nt.gov.au/__data/assets/pdf_file/0006/445281/anti-discrimination-act-discussion-paper-september-2017.pdf
https://justice.nt.gov.au/__data/assets/pdf_file/0006/445281/anti-discrimination-act-discussion-paper-september-2017.pdf
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Part II - Comparison with Other Australian Anti-discrimination Laws 
   

1.29 Part II compares the proposals put in the Discussion Paper against the 

recognition currently provided to the religious freedom of Christian schools in other 

Australian States and Territories and under Commonwealth law. All Australian 

jurisdictions afford exemptions to religious educational institutions in both the areas 

of employment15 and in respect of the supply of services to students.16 A review of the 

exemptions for religious educational institutions in the employment area reveals that 

many jurisdictions grant more substantive protection to the religious and associational 

freedoms of religious schools than does the current Northern Territory Act. The same 

is true of the exemption in respect of the provision of services. In proposing the total 

removal of existing exemptions, the Discussion Paper will put the Northern Territory 

out of alignment with all Australian States and Territories, even those with regimes 

that are more restrictive than that contained in the current Act.  

1.30 Turning to the Commonwealth, section 38 of the Sex Discrimination Act 1984 

(Cth) (SDA) provides an exemption to anti-discrimination laws in the following terms: 

Educational institutions established for religious purposes  

(1)  Nothing in paragraph 14(1)(a) or (b) or 14(2)(c) renders it unlawful for a person to 

discriminate against another person on the ground of the other person's sex, sexual 

orientation, gender identity, marital or relationship status or pregnancy in connection with 

employment as a member of the staff of an educational institution that is conducted in 

accordance with the doctrines, tenets, beliefs or teachings of a particular religion or creed, if 

the first-mentioned person so discriminates in good faith in order to avoid injury to the 

religious susceptibilities of adherents of that religion or creed.  

                                                           
15 Discrimination Act 1991 (ACT) ss 33(1), 44(a); Anti-Discrimination Act 1977 (NSW) ss 25(3)(c), 38C(3)(c),  

40(3)(c), 49ZH(3)(c); Equal Opportunity Act 2010 (Vic) s 83; Anti-Discrimination Act 1998 (Tas) s 51; 
Equal Opportunity Act 1984 (SA) s 34(3); Equal Opportunity Act 1984 (WA) ss 66(1)(a), 73(1); Anti-
Discrimination Act 1991 (Qld) s 25. 

16 Discrimination Act 1991 (ACT) ss 33(2), 46; Anti-Discrimination Act 1977 (NSW) ss 38K, 46A, 49ZO; Equal 
Opportunity Act 2010 (Vic) ss 39(a), 61(a), 83; Anti-Discrimination Act 1998 (Tas) s 51A; Equal 
Opportunity Act 1984 (SA) s 35(2b); Equal Opportunity Act 1984 (WA) ss 66(1)(a), 73(3); Anti-
Discrimination Act 1991 (Qld) s 41(a). 
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(2)  Nothing in paragraph 16(b) renders it unlawful for a person to discriminate against 

another person on the ground of the other person's sex, sexual orientation, gender identity, 

marital or relationship status or pregnancy in connection with a position as a contract worker 

that involves the doing of work in an educational institution that is conducted in accordance 

with the doctrines, tenets, beliefs or teachings of a particular religion or creed, if the first-

mentioned person so discriminates in good faith in order to avoid injury to the religious 

susceptibilities of adherents of that religion or creed.  

(3)  Nothing in section 21 renders it unlawful for a person to discriminate against another 

person on the ground of the other person's sexual orientation, gender identity, marital or 

relationship status or pregnancy in connection with the provision of education or training by 

an educational institution that is conducted in accordance with the doctrines, tenets, beliefs 

or teachings of a particular religion or creed, if the first-mentioned person so discriminates in 

good faith in order to avoid injury to the religious susceptibilities of adherents of that religion 

or creed. 

Section 38(1) of the SDA reflects the exemption granted to religious educational 

authorities in the work area at section 37A of the Northern Territory Act. 

1.31 The Discussion Paper proposes to introduce into the Act certain new protected 

attributes introduced into the SDA in 2013 (gender identity, sexual orientation and 

intersex status). The rationale for this change is stated to be that this ‘will ensure the 

Act uses up-to-date terminology that is consistent with the Sex Discrimination Act 1984 

(Cth).’17 However, the Discussion Paper fails to recognise that at the time of the 

introduction of the new protected attributes into the SDA, the exemption for religious 

educational authorities at section 38 was expanded to cover those additional 

attributes (with the exception of intersex status). Section 38 gives effect to the 

internationally recognised human rights of religious freedom and associational 

freedom outlined at Parts IV and V. For these reasons, the proposal to remove the 

exemption in section 37A should be abandoned. Extending the Discussion Paper’s 

narrative of maintaining consistency with the Commonwealth regime, section 37A 

                                                           
17 Discussion Paper: Modernisation of the Anti-Discrimination Act, (September 2017) at page 9 available at 

https://justice.nt.gov.au/__data/assets/pdf_file/0006/445281/anti-discrimination-act-discussion-
paper-september-2017.pdf. 
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should instead be expanded to cover the additional attributes to be introduced into 

the Act. For the same reasons the proposals to remove subsections 30(2) and 40(2A) 

should also be abandoned. 

1.32 Furthermore, the Discussion Paper places much weight on the need to align 

Northern Territory law with the Commonwealth in respect of the range of protected 

attributes covered by the Act.18 Incoherently, the proposed complete removal of the 

exemptions for religious schools would result in the Territory being completely out of 

line with the Commonwealth (and as noted above, every State and Territory of the 

Commonwealth). The selective use of Commonwealth law as a justification for the 

proposals put in the Discussion Paper to expand the existing protected attributes in 

the Act thus leaves the Northern Territory Government subject to the concern that it 

is acting arbitrarily, as it does not apply the same claimed justification to religious 

freedom. The Discussion Paper claims the need for consistency with Commonwealth 

law in respect of the protected attributes, but unintelligibly abjures that justification 

in respect of religious freedom. 

 

  

  

                                                           
18 Discussion Paper: Modernisation of the Anti-Discrimination Act, (September 2017), for example at pages 5 

and 9 available at https://justice.nt.gov.au/__data/assets/pdf_file/0006/445281/anti-discrimination-
act-discussion-paper-september-2017.pdf. 



 

20 
 

Part III – Constitutional and Philosophical Imperatives  

1.33 The Discussion Paper proposes the complete removal of the existing 

exemptions for religious educational institutions. It is unclear as to whether these 

bodies will be able to seek a temporary reviewable exemption from the ADC, but the 

inference to be drawn from the Paper appears to be that they will not. The brevity of 

the rationale provided for these proposals suggests at the failure to comprehend just 

what a radical reinvention of societal structure the Paper entails, to the detriment of 

individual and associational freedoms. The scant rationale provided is to ‘promote 

equality of opportunity for all Territorians’ and to 'make the system fairer by ensuring 

people of certain attributes have the same opportunities under the Act [and to] ensure 

that cultural and religious bodies are more accountable for their actions and more 

inclusive.’ For the reasons now put (including as affirmed by various international 

human rights courts as detailed at Parts IV and V), the proposals strike at what the 

European Court of Human Rights has called a ‘safeguard … essential for the 

preservation of the "democratic society"’.19 They would actually render the Northern 

Territory a far less plural and inclusive society and would work to undermine the rights 

and freedoms of individuals on the whole.  

1.34 It is first necessary to characterise what the proposals entail in actuality. A 

removal of the ability to access exemptions in the Act is a removal of the ability to 

retain discretion over the members, leadership, employees and volunteers engaged 

by an institution. It is therefore the removal of the ability to define the character, goals 

and imperatives of an institution. It is the removal of the ability to control the unique 

voice of the institution to the wider society. It is actually a removal of the identity of 

an institution. As summarised so concisely by former U.S. Chief Justice Brennan: 

                                                           
19 Kjeldsen, Busk Madsen and Pedersen v Denmark (1979-80) 1 EHRR 711, 21. Also affirmed in Case of Folgero 

and Others v Norway (European Court of Human Rights, Grand Chamber, Application No. 15472/02 29, 
29 June 2007) at para 84(b). 
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there can be no clearer example of an intrusion into the internal structure or affairs of an 

association than a regulation that forces the group to accept members that it does not desire. 

Such a regulation may impair the ability of the original members to express only those views 

that brought them together. Freedom of association therefore plainly presupposes a freedom 

not to associate.20   

One of the chief dangers in permitting the law to prioritise the rights of the individual 

over the group is that the individual will be able to assert its own perceived rights by 

asserting a claim to inclusion in the absence of the specific belief or attribute otherwise 

common to the members. This operates to the detriment of the group, and the wider 

society, by preventing the collective expression of the group. 

1.35 The ability of a religious or religious educational body to determine the 

appointment of its leaders (the people who determine its doctrine), and the people 

who are its voice to the wider society is a fundamental condition of both religious 

freedom and associational freedom. The issue concerns the ability of the State to 

dictate the content of religious doctrine and practice. It also enlivens a fundamental 

condition for the fulfilment of religious and associational freedoms, namely that the 

State must commence and thereafter conduct its engagement with expression of the 

sacred (historically the Church in the Western tradition) in a manner that seeks to 

comprehend the nature of religious conviction and the self-conception of those 

expressions.  

1.36 The proposed changes to the Act fly in the face of traditional protections key 

to religious freedom for millennia within the Western tradition. The first clause of the 

1215 Magna Carta states, ‘quod Anglicana ecclesia libera sit’ (‘the English Church shall 

be free’). In its historical context, this clause was directed at preserving the Church’s 

rights to determine appointments to bishoprics, and hence the right to independently 

determine doctrine. These are not historical curiosities, the wisdom of such State / 

Church settlements continue to resonate today. The analogy to modern day 

discrimination law was not lost on United States Chief Justice Roberts when in 

                                                           
20 Roberts v. United States Jaycees, 468 U.S. 609 (1984), 468.  
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Hosanna-Tabor Evangelical Lutheran Church and School v Equal Employment 

Opportunity Commission (2012) he observed: 

Controversy between church and state over religious offices is hardly new. In 1215, the issue 

was addressed in the very first clause of Magna Carta. There, King John agreed that “the 

English church shall be free, and shall have its rights undiminished and its liberties 

unimpaired.” The King in particular accepted the “freedom of elections,” a right “thought to 

be of the greatest necessity and importance to the English church.” J. Holt, Magna Carta App. 

IV, p. 317, cl. 1 (1965).21 

In that decision the U.S. Supreme Court unanimously upheld the right of a religious 

school to determine appointments to its staff as a fundamental expression of the right 

to religious freedom. The ability to proclaim truth is central to the ongoing survival of 

truth within the conscience of the members of a community. Any removal of the ability 

to act consistently with an educational institution’s religious teachings would be a 

restriction on these historically hard won liberties, which arguably are characteristic 

of the Western legal tradition. 

1.37 To demonstrate how injurious to foundational society freedoms the proposals 

actually are it is first necessary to articulate the position associations play in a plural 

modern democratic state. The centrality of associational freedom to modern 

democracy is best observed from its historical emergence in the throes of the ancien 

regime. Observing American democracy, with the sound of the falling blade of the 

guillotine still resounding across his reflections, French diplomat Alexis de Tocqueville 

disclosed great historical insight when he observed that in the absence of a nobility 

(whose removal was so graphically symbolized in the decapitation of many of its 

members in his home country during his lifetime), associations become an essential 

bulwark against government tyranny. Once associated, he wrote, individuals ‘from 

then on, … are no longer isolated men, but a power one sees from afar, whose actions 

                                                           
21 Hosanna-Tabor Evangelical Lutheran Church and School v Equal Employment Opportunity Commission (2012) 
565 U.S. ___.  
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serve as an example; a power that speaks, and to which one listens.’22 He further 

wrote:  

It is clear that if each citizen, as he becomes individually weaker and consequently more 

incapable in isolation of preserving his freedom, does not learn the art of uniting with those 

like him to defend it, tyranny will necessarily grow with equality.23 

Acknowledging similar sentiments, in his Reflections on the Revolution in France 

Edmund Burke so famously argued: "To be attached to the subdivision, to love the 

little platoon we belong to in society, is the first principle (the germ as it were) of public 

affections. It is the first link in the series by which we proceed toward a love to our 

country and to mankind."’24  

1.38 Democratically driven associations are essential to the cultivation of talent and 

of virtue and the articulation of the concerns of their members. Associations are also 

important in providing grass-roots means for the promotion of virtuous character and 

the honing of the various skills and attributes necessary to contribute within wider 

society. These abilities include the value of reciprocity, empathy and awareness of the 

imperatives of other, the ability to understand other worldviews, articulation, 

reasoned debate, collegiality, accountability, leadership and service. They provide 

opportunity to participate in the dynamic process of applying complementary but 

differing talents to a common purpose. They provide a colourful palate from which 

mutual sympathy, trust and compassion towards those differing in talent or attribute 

may be fashioned. The foregoing description applies to associations in general. These 

capacities, unique to associations, take on a particular salience when applied to the 

                                                           
22De Tocqueville, Alexis. (2000). On The Use That Americans Make of Association in Civil Life. In Harvey C. 

Mansfield and Delba Winthrop (Eds.), Democracy in America (pp. 489-492). The University of Chicago 
Press: Chicago.   

23 Ibid.  
24 Edmund Burke Reflections on the Revolution in France, 41 (J. G. A. Pocock ed., Hackett Pub. Co. 1987) (1790) 

cited in Michael W. McConnell, 'The New Establishmentarianism' (2000) 75(2) Chicago-Kent Law Review 
453.  
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context of educational institutions. They are engine rooms for the engendering of such 

talents and abilities in future generations.  

1.39 Professor Michael McConnell’s comments, directed to the United States, are 

equally apposite to an Australian context on the relevant points and are worth setting 

out in full: 

virtue - public or otherwise - cannot be orchestrated by the state. It is the product of voluntary 

communities, teaching and learning through conviction, not force. The United States of 

America does have certain common values, but these values are rooted in quite different 

traditions and systems of beliefs, and are understood in many different ways. To attempt to 

define those values is a mistake, because any authoritative definition necessarily will be too 

limited and too parochial. The great promise of civil society is that it provides a means for 

inculcation of public virtue without direct imposition of a public orthodoxy. This has been 

America's experience with disestablishmentarianism. America's founders appreciated that 

republican government would require public virtue, and that public virtue requires the 

underpinnings of religion and morality. But they also realized that America was too diverse to 

permit agreement on religious fundamentals and, thus, that an attempt to establish an official 

church would produce division and discord. The great solution to the republican problem was 

to promote public virtue indirectly, by protecting freedom of speech, association, and religion, 

and leaving the nation's communities of belief free to inculcate their ideas of the good life, 

each in their own way. To attempt to direct and control this process-to establish a new public 

orthodoxy through the noncoercive powers of government-will not succeed, because it 

cannot. In a pluralistic society, such as ours, common values are not determined by central 

authorities, but emerge from the overlapping consensus of free private associations. 

Establishmentarianism is neither liberal in theory nor successful in practice.’25  

Public virtue is thus itself enhanced by competing visions of the common good. 

Educational institutions are fundamental to the inculcation of knowledge and virtue in 

the coming generations. Indeed, if one accepts the foregoing analysis, removal of the 

ability to control the identity of private schools amounts to a deeply concerning 

divergence from the original democratic conception of freedom.  

                                                           
25 Michael W. McConnell, 'The New Establishmentarianism' (2000) 75(2) Chicago-Kent Law Review 453, 475. 
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1.40 As advocated by Milbank and Pabst, the State’s ‘architectonic rule should 

emerge and be elicited from the subordinate diversity itself, rather than abstractly 

forced upon a recalcitrant social body.’26 However, Aroney has claimed that ‘Too often 

the state is tending to intervene in the affairs of religious groups in order to remake 

them into the image of the liberal society.’27  Seen in this light, the proposal to remove 

the exemption from religious educational institutions thus gives rise to chilling 

presentiments. It operationalises in law the creeping presumption that the State is the 

only true protector of common interest and will not permit views that do not align 

with the views held in the cultural ascendancy. Rather, the State, properly conceived, 

should be an enabler of individual concern through their respective associative 

expressions, an agent mediating amongst associations, each of which originate prior 

to the State’s existence, and whose combined maintenance is its raison d’etre.  

1.41 As so clearly seen by Tocqueville from his unique aspect spanning two vastly 

differing eras in societal structuring, associations are necessary as counterpoints to 

government power. They are necessary to avoid vainglorious State presentiments 

towards arrogating the exclusive promulgation of the common good. The curious irony 

is that it is through the Discussion Paper’s proposal to remove the exemptions in the 

name of promoting ‘fairness’ and ‘inclusivity’ that societal pluralism is actually 

undermined. Rather, if the desire is to promote ‘inclusivity’ in a society, individuals 

should be free to aggregate around areas of common concern and values and, in the 

context of education, nurture the coming generations in those values. Paradoxically, 

to require ‘inclusivity’ at the internal level of the association is to undermine 

‘inclusivity’ at the level of the entire society.  

1.42 It is especially within a modern multicultural community that these time-

honoured principles find enhanced relevance. Modern pluralistic democracies require 

robust structural means to recognise and meaningfully incorporate the range of moral 

values and differing conceptions of the good that exist within their societies. Parkinson 

                                                           
26 Milbank, above n , 206. 
27 Ibid, 11-2. 
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and Harrison have argued for a multicultural vision of societal structuring that focusses 

‘on how different groups can exist and even engage with one another over shared 

goods … this would be more consistent with the multicultural reality of Australia, its 

plural sources of authority, and principles of religious liberty.’28 Their comments are 

worthy of setting out in full: 

It should not be thought, however, that this concern for communities merely reflects a desire 

to maintain one’s own fenced-off backyard. Rather, the focus on the group’s purpose and 

ethos can also be understood as fostering different contributions to shared goods within a 

federation of cultures. In this respect, the use of ‘federation’ has fruitful echoes in social 

pluralist literature. Analogously, John Neville Figgis referred to a ‘community of the 

communities’.  Harold Laski advocated society as a loose federal structure of groups and 

associations. Fundamentally, these early twentieth century writers were developing anti-

statist arguments for the ‘vitality and legitimacy of self-governing associations’. For example, 

Figgis argued that the failure to recognise the ‘unity of life and action’ of associations like the 

church meant a focus on the state and individuals as the only sites of authority, the only ‘real’ 

entities. Following from this, he considered that there was a creeping absolutism — the state’s 

unity was now seen as representing the interests of natural individuals, and so any group that 

offered ‘standards of morals different from those of the state’ was always subject to 

intervention in favour of apparent individual interests. In contrast, social pluralist theorists 

emphasised that the world is characterised by a complex range of groups. Figgis argued that 

it is only within such settings that persons can come to recognise themselves — their 

personality and creativity in relationship with others and in respect of shared ends. Laski 

considered that by locating authority at the more diffuse local level of various groups, the 

individual would cultivate a more genuine sense of citizenship, for it is within these groups 

that one develops an interest in shared goods — the importance and shape of education or 

charity, or the virtues of politics. 

More recent writers have begun to rediscover these theorists, developing their themes in the 

context of conscience claims, religious liberty, associational interests, and commentary on the 

common good. Their recovery is understandable in light of a number of dynamics or perceived 

problems. For example, a debate continues over whether western countries are experiencing 

‘de-politicisation’ — a decline in thick engagement by persons in associational politics 

                                                           
28 Joel Harrison and Patrick  Parkinson, 'Freedom Beyond the Commons: Managing the Tension between Faith 
and Equality in a Multicultural Society' 40(2) Monash University Law Review. , 28. 
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(churches, unions, and political parties, most notably) — the causes of this, and, consequently, 

how such associations can be sustained.  This debate occurs at the same time that government 

policy in different countries has focused on partnering with different religious and cultural 

groups in service provision (or securitisation). Increasingly then, different groups, each with 

their own beliefs and practices, are occupying shared spaces. The response to this is not 

necessarily a top-down enforcement of apparently shared abstract principles. Rather, as 

dichotomies between private and public break down, such groups within these shared spaces 

can engage with one another and build ties as they mutually pursue particular goods — for 

example, education, charity, safe neighbourhoods, and community festivities. Importantly, 

this engagement intimates that there might not be, and need not be, entire agreement 

between different groups. The ‘dignitarian’ and status harm approach discussed in Part III 

points towards a single rule from the sovereign centre as representing the rights of individuals 

— in this case, a universal principle of non-discrimination. However, the socially pluralist 

perspective points towards considering how different groups could be accepted as 

contributing to shared goods in different and not incompatible ways.29 

1.43 In our view, the Discussion Paper characterises the ethos that prioritises ‘a 

single rule from the sovereign centre as representing the rights of individuals’ and one 

which thus imposes a particular conception of the good to the detriment of other 

conceptions, and (ironically) to the ultimate detriment of individualism, pluralism and 

diversity. In comments directly relevant to the context of the Discussion Paper they 

remark:  

More importantly, support for a range of different schools, on a non-discriminatory basis, is a 

way in which the government can help support religious and cultural diversity in a 

multicultural society — recognising and accepting that across the community there is a range 

of moral values and different conceptions of the good. Accepting the freedom to teach the 

tenets of the faith through educational institutions run by faith-based communities is one way 

of giving effect to the government’s international commitments.30 

These international commitments are set out at Part IV and V.  

                                                           
29 Joel Harrison and Patrick  Parkinson, 'Freedom Beyond the Commons: Managing the Tension between Faith 

and Equality in a Multicultural Society' 40(2) Monash University Law Review 413, 440-1. 
30 Ibid, 448. 
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1.44 Summarising similar notions, Fowler has thus written:  

Associations are prior in existence to the State. They are essential to the cultivation of talent 

and virtue in their members. In a community of communities, they offer these as gifts to wider 

society. Their role in pursuing the vision of the common good forged by their members, and 

in permitting the articulation of their shared concerns, is fundamental to the great contest of 

ideas that is a flourishing democracy. The formation of citizenry requires competing visions, 

and at times, challenges to the State. A society in which the State labours under the 

misassumption that it has the exclusive ability to define individual and community 

conceptions of the good is a very sick, pallid society indeed.31  

The Discussion Paper proposes the removal of such foundational freedoms. It must be 

seen as enunciating a particular vision of a society - one in which the State arrogates 

to itself the ability to define the common good. This is contrary to a liberal 

understanding of the State’s constitutional role. However, it would be a mistake to 

relegate these philosophical and constitutional concerns to mere esoteric rhetoric. As 

set out in the next Part, these time-honoured principles have guided the central 

international human rights bodies in their pronouncements concerning the rights of 

religious educational institutions. 

 

 

 

 

 

 

  

                                                           
31 Fowler, Mark, ‘Church and State, revisited’, The Spectator (online). 28 May 2017 

<https://www.spectator.com.au/2017/05/church-and-state-revisited/>. 
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Part IV - Freedom of Religion and of Association at International Law 
 

United Nations International Covenant on Civil and Political Rights 

The Protection to Religious Freedom 

1.45 Australia has ratified the International Covenant on Civil and Political Rights 

(ICCPR), Article 18 of which relevantly provides: 

 

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall 

include freedom to have or to adopt a religion or belief of his choice, and freedom, either 

individually or in community with others and in public or private, to manifest his religion or 

belief in worship, observance, practice and teaching.  

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a 

religion or belief of his choice.  

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are 

prescribed by law and are necessary to protect public safety, order, health, or morals or the 

fundamental rights and freedoms of others.  

4. The States Parties to the present Covenant undertake to have respect for the liberty of parents 

and, when applicable, legal guardians to ensure the religious and moral education of their 

children in conformity with their own convictions. 

Scope of the Right to Religious Freedom 

1.46 In relation to the scope of the right to religious freedom under Article 18, in 

its General Comment on the ICCPR, the United Nations Human Rights Committee 

made the following observation: 

The right to freedom of thought, conscience and religion (which includes the freedom to hold 

beliefs) in article 18.1 is far-reaching and profound; it encompasses freedom of thought on all 

matters, personal conviction and the commitment to religion or belief, whether manifested 

individually or in community with others. (our emphasis added) 



 

30 
 

The United Nations Human Rights Committee went on to describe freedom of religion 

as a ‘fundamental right’, which may only be abrogated in a ‘public emergency which 

threatens the life of the nation’.32  

 

Individual and Corporate Entities Protected 

1.47 The right to freedom of thought, conscience and religion protected under 

Article 18 of the ICCPR is wide-ranging in scope. Importantly in the context of the 

Discussion Paper, it protects both individual and corporate entities. Similarly, other 

international instruments make it clear that the freedom to manifest religion or belief 

is held “either alone [or individually] or in community with others”. In addition to the 

ICCPR, these include Article 18 of the UDHR, Article 9(1) of the European Convention 

for the Protection of Human Rights and Fundamental Freedoms33 and Article1(1) of the 

Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based 

on Religion or Belief. 

1.48 In their joint submission to the Australian Commonwealth Parliament Human 

Rights Sub-Committee Joint Standing Committee on Foreign Affairs, Defence and 

Trade Inquiry into the Status of the Human Right of Freedom of Religion or Belief 

Professor Nicholas Aroney and Mr Mark Fowler made the following argument in 

relation to the right to manifest religion or belief ‘individually’ and ‘in community with 

others’: 

Religious freedom is the ultimate test of a society’s willingness to recognise the liberty of the 

individual. The very idea of individual freedom and its protection in modern liberal 

democracies owes its origin to the defence of religion against encroachments by the state. 

The right of individuals to formulate and articulate their beliefs, to act upon their consciences 

and to associate with fellow believers is fundamental to a free society.34 

                                                           
32 UN Human Rights Committee (HRC), CCPR General Comment No. 22: Article 18 (Freedom of Thought, 

Conscience or Religion), 30 July 1993, CCPR/C/21/Rev.1/Add.4, available at: 
http://www.refworld.org/docid/453883fb22.html.   

33European Convention for the Protection of Human Rights and Fundamental Freedoms, opened for signature 4 
November 1950, ETS 5 (entered into force 3 September 1953). 

34 Professor Nicholas Aroney and Mr Mark Fowler, Submission 148, p. 1. 

http://www.refworld.org/docid/453883fb22.html
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1.49 In Hasan v Bulgaria the European Court of Human Rights emphasised the 

importance of this “community” aspect, observing that the autonomy of religious 

communities is “indispensable for pluralism” and is thus “at the very heart of the 

protection” of religious freedom: 

It directly concerns not only the organisation of the community as such but also the effective 

enjoyment of the right to freedom of religion by all its active members. Were the 

organisational life of the community not protected by Article 9 of the [European Convention 

for the Protection of Human Rights and Fundamental Freedoms], all other aspects of the 

individual’s freedom of religion would become vulnerable.35 

1.50 Former United Nations Special Rapporteur on freedom of religion or belief 

Heiner Bielefeldt has offered the following comments in relation to the community 

aspect of religious freedom and the right to determine appointments to critical roles:  

57. Freedom of religion or belief also covers the right of persons and groups of persons to 

establish religious institutions that function in conformity with their religious self-

understanding. This is not just an external aspect of marginal significance. Religious 

communities, in particular minority communities, need an appropriate institutional 

infrastructure, without which their long-term survival options as a community might be in 

serious peril, a situation which at the same time would amount to a violation of freedom of 

religion or belief of individual members (see A/HRC/22/51, para. 25). Moreover, for many (not 

all) religious or belief communities, institutional questions, such as the appointment of 

religious leaders or the rules governing monastic life, directly or indirectly derive from the 

tenets of their faith. Hence, questions of how to institutionalize religious community life can 

have a significance that goes far beyond mere organizational or managerial aspects. Freedom 

of religion or belief therefore entails respect for the autonomy of religious institutions.36 

 

                                                           
35Hasan and Chaush v Bulgaria, App No 30985/96, (2002) 34 EHRR 55, [62]. 

36 UN General Assembly, Elimination of all Forms of Religious Intolerance, 7 August 2013, A/68/290, available 
at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N13/421/91/PDF/N1342191.pdf?OpenElement 
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1.51 In considering the particular question of the rights of individuals vis-à-vis 

associations, in Sindicatul “Păstorul Cel Bun” v Romania,37 the Grand Chamber of the 

European Court of Human Rights considered that:   

In accordance with the principle of autonomy, the State is prohibited from obliging a religious 

community to admit new members or to exclude existing ones. Similarly, art 9 of the 

Convention does not guarantee any right to dissent within a religious body; in the event of a 

disagreement over matters of doctrine or organisation between a religious community and 

one of its members, the individual’s freedom of religion is exercised through his freedom to 

leave the community…the State should accept the right of such communities to react, in 

accordance with their own rules and interests, to any dissident movements emerging within 

them that might pose a threat to their cohesion, image or unity.38  

The Discussion Paper, in proposing that the discretion to determine leadership, staff 

and volunteer appointments should be removed from religious education institutions, 

is inconsistent with these principles.  

1.52 Furthermore, the United Nations Declaration on the Elimination of All Forms 

of Intolerance and of Discrimination Based on Religion or Belief provides that the right 

to freedom of thought, conscience, religion or belief under Article 18 of the ICCPR 

includes the freedom, ‘to establish and maintain appropriate charitable or 

humanitarian institutions’.39 The establishment and maintenance of such institutions 

in accordance with their religious freedom rights necessitates their ability to exercise 

discretion over their leadership, their staff and their volunteers. This instrument was 

declared “an international instrument relating to human rights and freedoms for the 

purposes of the Human Rights and Equal Opportunity Commission Act 1986” by 

Michael John Duffy as Commonwealth Attorney-General on February 8, 1993, thus 

                                                           
37 (2014) 58 EHRR 284, 319 [137] (citations omitted). 
38 Ibid, 324 [165]. 
39  UN Human Rights Committee (HRC), CCPR General Comment No. 22: Article 18 (Freedom of Thought, 

Conscience or Religion), 30 July 1993, CCPR/C/21/Rev.1/Add.4, available at: 
http://www.refworld.org/docid/453883fb22.html  
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enabling the making of a complaint alleging a breach of these principles to the 

Australian Human Rights Commission.  

Scope of Permissible Limitations 

1.53 The United Nations Economic and Social Council’s Siracusa Principles on the 

Limitation and Derogation Provisions in the International Covenant on Civil and 

Political Rights40 (Siracusa Principles) outline the range of permissible limitations and 

derogations from ICCPR clauses. They apply to Article 18(3). Relevantly, they state that 

‘all limitation clauses shall be interpreted strictly and in favor of the rights at issue’. 

The Siracusa Principles state that: 

Whenever a limitation is required in the terms of the Covenant to be "necessary," this term implies 

that the limitation: 

a) is based on one of the grounds justifying limitations recognized by the relevant article of 

the Covenant, 

b) responds to a pressing public or social need, 

c) pursues a legitimate aim, and 

d) is proportionate to that aim. 

The Principles also require that any state limitation on religious freedom ‘shall use no 

more restrictive means than are required’. As noted by the European Court of Human 

Rights: 

[‘Necessary’] is not synonymous with ‘indispensable’ … neither has it the flexibility of such 

expressions as ‘admissible’, ‘ordinary’, ‘useful’, ‘reasonable’ or ‘desirable’. … [I]t is for the 

national authorities to make the initial assessment of the reality of the pressing social need 

implied by the notion of ‘necessity’ in this context.41 

1.54 The total removal of the ability of religious educational institutions to ensure 

that their leaders, staff and volunteers share their religious worldview is a direct 

limitation of their religious freedom rights. There can be no greater removal of an 

                                                           
40 UN Commission on Human Rights, The Siracusa Principles on the Limitation and Derogation Provisions in the 

International Covenant on Civil and Political Rights, 41st sess, E/CN.4/1985/4 (28 September 1984). 
41Handyside v United Kingdom (1976) 1 EHRR 737 at [48]. 
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association’s religious freedom rights that the total State-enforced removal of its 

religious character.  

1.55 Rather than recognising these internationally enshrined rights, which needless 

to say, operate without any limitation as to time, the Paper instead proposes that 

religious institutions should ‘justify’ why they should be granted an exemption from 

the ADC (as noted above, the Discussion Paper does not clarify whether religious 

educational institutions will be permitted to seek a temporary, reviewable exemption). 

However, former United Nations Special Rapporteur on freedom of religion or belief 

Heiner Bielefeldt directly contradicts this unqualified assumption that religious 

institutions should ‘justify’ their human rights, when he notes that in any proposal to 

limit internationally protected religious freedom rights, ‘the onus of proof … falls on 

those who argue in favour of the limitations, not on those who defend the full exercise 

of a right to freedom.’42 To acquit its international obligations pursuant to the Siracusa 

Principles, it is incumbent upon any government seeking to restrict rights to 

demonstrate that the restriction proposed is ‘necessary’. The Department offers the 

following rationale for the removal of these exemptions:  

“To promote equality of opportunity for all Territorians… 

Removal of these exemptions would make the system fairer by ensuring people of certain 

attributes have the same opportunities under the Act. It would also ensure that cultural and 

religious bodies are more accountable for their actions and more inclusive.”  

However the Discussion Paper offers no evidence to justify the proposal that the 

requirements of equality should intrude into the private affairs of associations to the 

vast detriment of other foundational human rights. It offers no evidence which would 

demonstrate that any person in the Northern Territory is unable to access 

employment or services in the wider education market. There is no justification 

provided for the claim that equality will be promoted through the proposals, as there 

                                                           
42 UN General Assembly, Elimination of all Forms of Religious Intolerance, 5 August 2014, A/69/261, available 

at:  https://documents-dds-ny.un.org/doc/UNDOC/GEN/N14/495/56/pdf/N1449556.pdf?OpenElement,  
10.  

 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N14/495/56/pdf/N1449556.pdf?OpenElement
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is no basis on which to assert that the demands of equality are not currently met, 

particularly in light of the ability to access alternative providers. The proposals thus fail 

to acquit the obligations imposed by international human rights law.     

1.56 To the contrary, in its proposal to remove the ability of associations to 

advocate for the rights of their members, the Discussion Paper, proposes to remove 

one of the central modern democratic protections to individual rights, which rights 

include the right to equality. It is by requiring equality at the level of the individual 

association that the Discussion Paper proposes to undermine equality at the level of 

society as a whole. It is through the removal of exemptions that the Northern Territory 

Government proposes to undermine pluralism and diversity. Individual equality is 

preserved by plurality of institutions, and their capacity to advocate for the 

fundamental rights of their members. It is thus through the Discussion Paper’s 

proposal to remove the exemptions that equality is actually undermined. 

1.57 A proportionate approach to the balancing of rights would require 

investigation of means to accommodate competing rights without unduly burdening 

the rights to associational freedom, equality or religious or conscientious freedom in 

this way. Clearly, both the proposals contained in the Discussion Paper (the first being 

the total removal of the exemptions granted to religious educational institutions and 

the proposal to require religious bodies to apply for exemptions for individual 

positions to a State body) would amount to the application of means that are more 

restrictive than are required to permit persons a right of equality of opportunity. 

Rather, equality is best preserved through strong protections to associational 

freedom.  

The Discussion Paper Discriminates Against Religious Institutions 

1.58 In considering the requirements of equality, it is also necessary to note that 

the proposal to remove the exemption for religious educational institutions on the 

sole basis that they are religious institutions runs the risk of contravening the rights to 

freedom from discrimination on religious grounds enshrined in Articles 2(1) and 26 of 
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the ICCPR. The Discussion Paper singles out religious and religious education 

institutions for negative treatment. No similar limitation is proposed for any other 

association. Any refusal to provide an exemption for religiously conscientious 

objectors would amount to discrimination on the basis of their religious or 

conscientious convictions. A law that adversely impacts a religious group in a manner 

that is disproportionate to its impact on other groups would violate the right to 

equality. As the right to equality also protects religion, a failure to protect religious 

adherents with a conscientious objection would amount to a violation of the right to 

equality as it unjustly subjects religious adherents to a detriment that they only suffer 

because of their religious commitments. In Verein Gemeinsam Lernen v Austria43 the 

ECHR confirmed that private schools have a right based on Article 14 (enshrining the 

right to non-discrimination) in the context of Article 2 First Protocol to non-

discriminatory conditions of existence, including equal access to State funding for 

schools of their type.44 Consistent with these principles, section 19(1)(m) of the Act 

prohibits discrimination ‘against another person on the ground of … religious belief or 

activity’. 

The Protection to Associational Freedom  

1.59 In addition to the above protections to religious freedom, the Paper also 

proposes restrictions that enliven the separately protected right to freedom of 

association, also protected in international law. Article 22 of the ICCPR protects 

freedom of association in the following terms: 

1. Everyone shall have the right to freedom of association with others, including the right to form and join 

trade unions for the protection of his interests.  

2. No restrictions may be placed on the exercise of this right other than those which are prescribed by law 

and which are necessary in a democratic society in the interests of national security or public safety, 

public order (ordre public), the protection of public health or morals or the protection of the rights and 

freedoms of others. This article shall not prevent the imposition of lawful restrictions on members of 

the armed forces and of the police in their exercise of this right.  

                                                           
43 (1995) 20 EHRR CD 78. 
44 Julian Rivers, The Law of Organised Religions (Oxford University Press, 2010),, 248. 
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3. Nothing in this article shall authorize States Parties to the International Labour Organisation Convention 

of 1948 concerning Freedom of Association and Protection of the Right to Organize to take legislative 

measures which would prejudice, or to apply the law in such a manner as to prejudice, the guarantees 

provided for in that Convention.  

1.60 As noted above, Australia has ratified the ICCPR. The Siracusa Principles which 

govern the extent of permissible limitations upon human rights as outlined above 

extend equally to the right to associational freedom. Significantly for the purposes of 

this submission, and reflecting the philosophical and constitutional principles outlined 

at Part III, Ms Annalise Ciampi, the United Nation Special Rapporteur on the rights to 

freedom and peaceful assembly and of association has pointed out that: 

The rights to freedom of peaceful assembly and of association serve as a vehicle for the 

exercise of many other civil, cultural, economic, political and social rights. The rights are 

essential components of democracy as they empower men and women to “express their 

political opinions, engage in literary and artistic pursuits and other cultural, economic 

and social activities, engage in religious observances or other beliefs, form and join trade 

unions and cooperatives, and elect leaders to represent their interests and hold them 

accountable” (Council resolution 15/21, preamble). Such interdependence and 

interrelatedness with other rights make them a valuable indicator of a State’s respect for the 

enjoyment of many other human rights. 

Resolution 15/21 reaffirms that “everyone has the rights to freedom of peaceful assembly and 

of association” (emphasis added). This provision must be read jointly with article 2 of the 

International Covenant on Civil and Political Rights, which stipulates that “each State Party 

undertakes to respect and to ensure to all individuals within its territory and subject to its 

jurisdiction the rights recognized in the Covenant, without distinction of any kind, such as race, 

colour, sex, language, religion, political or other opinion, national or social origin, property, 

birth or other status” (emphasis added)., and article 26 thereof, which guarantees to all 

individuals equal and effective protection against discrimination on 

grounds identified in article 2.45  

1.61 In a domestic context, the High Court has recognised an implied constitutional 

freedom of association as a corollary of the right to freedom of political 

                                                           
45 Quoted at https://www.humanrights.gov.au/comment/147#comment-147, cited 23 January 2018. 

https://www.humanrights.gov.au/comment/147#comment-147
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communication.46 Included within this right to freedom of speech, there is the right to 

express a particular ethical or religious perspective.47 The right of religious educational 

organisations to associate with persons of a shared ethical or religious view is clearly 

fundamental to their existence as an association.  

1.62 Given that limitations upon the right of association are subject to the Siracusa 

Principles, the analysis of the Discussion Paper’s proposals against human rights law 

above at paragraphs 1.55 to 1.57 above is equally applicable to the right to 

associational freedom. For the reasons provided there, the proposed changes to the 

Act are incompatible with the human right of associational freedom, as recognised by 

international law. The radical reshaping of the Act is justified cursorily by reference to 

the desire to ‘promote equality of opportunity’ and ‘mak[ing] the system fairer by 

ensuring that people of certain attributes have the same opportunities under the Act’. 

For the reasons provided above, this is not valid or sufficient to satisfy the 

requirements of international law.  

 

  

 

  

                                                           
46 Wainohu v New South Wales (2011) 243 CLR 181 at 230. 
47 Attorney-General (SA) v Corporation of the City of Adelaide (2013) 295 ALR 197 at 221. 
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Part V – The Rights of Religious Educational Institutions in 

International Law 

United Nations Jurisprudence 

1.63 The right to establish and maintain private religious schools is protected under 

various United Nations instruments. Article 13(3) of the International Covenant on 

Economic, Social and Cultural Rights states: 

The States Parties to the present Covenant undertake to have respect for the liberty of parents 

and, when applicable, legal guardians to choose for their children schools, other than those 

established by the public authorities, which conform to such minimum educational standards 

as may be laid down or approved by the State and to ensure the religious and moral education 

of their children in conformity with their own convictions. 

Article 13(4) provides a guarantee that individuals and bodies may establish private 

educational institutions: 

No part of this article shall be construed so as to interfere with the liberty of individuals and 

bodies to establish and direct educational institutions, subject always to the observance of 

the principles set forth in paragraph I of this article and to the requirement that the education 

given in such institutions shall conform to such minimum standards as may be laid down by 

the State. 

The United Nations Universal Declaration of Human Rights (UDHR) simply protects the 

prior right of parents to choose the kind of education that shall be given to their 

children. 

1.64 Article 18(4) of the International Covenant on Civil and Political Rights (ICCPR), 

which has been ratified by Australia provides: 

The States Parties to the present Covenant undertake to have respect for the liberty of parents 

and, when applicable, legal guardians to ensure the religious and moral education of their 

children in conformity with their own convictions. 

The right protects the right to establish private religious schools.48 

                                                           
48 Manfred Nowak, CCPR Commentary (Kehl: N P Engel, 1993), 331. 
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1.65 The Convention on the Rights of the Child, also ratified by Australia, requires 

State Parties to ‘undertake to ensure the child such protection and care as is necessary 

for his or her wellbeing, taking into account the rights and duties of his or her parents 

…’.49 The right of the child to ‘freedom of thought, conscience and religion’ is explicitly 

outlined in Article 14 of the Convention.50 Further, it requires States to respect the 

‘rights and duties of parents … to provide direction to the child in the exercise of his 

or her right.’51 This also includes in the substantive content of education the 

development of respect for the child’s parents, and the child’s own cultural identity, 

language, and values.52 It is therefore clear that international human rights law 

protects freedom of religion for both adults and children. The right to establish private 

schools is also protected by international human rights law that Australia has ratified. 

As noted above, the removal of the discretion of a private Christian school to ensure 

that those persons appointed to its leadership, staff and volunteer roles also share its 

Christian faith is a removal of the ability to maintain the Christian identity of that 

school. Such a proposal is thus a breach of the right to establish private religious 

schools.  

 

European Court of Human Rights Jurisprudence 

1.66 These rights are also affirmed in the jurisprudence of the European Courts of 

Human Rights. A ruling of the ECHR is not binding in Australian law. It is however 

influential as a statement of the requirements of international human rights law, to 

which Australian courts look for guidance and thus is informative in our consideration 

                                                           
49 Convention on the Rights of the Child (1989), opened for signature 20 November 1989, 1577 UNTS 3 

(entered into force 2 September 1990) art 3(2) (‘CRC’). 
50 Ibid art 14(1). 
51 Ibid art 14(2). See also art 5, which contains a general requirement for State Parties to ‘respect the 

responsibilities, rights and duties of parents … to provide … appropriate direction and guidance in the 
exercise by the child of the rights contained in the Covenant.’ 

52 Julian Rivers, The Law of Organized Religions: Between Establishment and Secularism (Oxford University 
Press, 2010) 243. 
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of the application of human rights law to religious educational institutions.53 Article 2 

of the First Protocol to the European Convention on Human Rights states that: 

No person shall be denied the right to education. In the exercise of any functions which it assumes in 

relation to education and to teaching, the State shall respect the right of parents to ensure such 

education and teaching in conformity with their own religious and philosophical convictions. 

1.67 The European Court of Human Rights judgement in Kjeldsen, Busk 

Madsen and Pedersen v Denmark54 concerned the right of parents to remove 

children from sex education. Therein the European Court of Human Rights held 

that Article 2 aims at securing pluralism across the education sector:  

The second sentence of Article 2 (P1-2) aims in short at safeguarding the possibility of 

pluralism in education which possibility is essential for the preservation of the "democratic 

society" as conceived by the Convention. In view of the power of the modern State, it is above 

all through State teaching that this aim must be realised.55   

As noted by Rivers ‘[t]he two sentences of the article are connected, in that parents 

have the prior duty to ensure that children receive an education, and the right to 

determine what that education shall be. State provision is only legitimate if it respects 

this prior parental responsibility.’56 The Court held: 

The right set out in the second sentence of Article 2 (P1-2) is an adjunct of this fundamental 

right to education (paragraph 50 above). It is in the discharge of a natural duty towards their 

children - parents being primarily responsible for the "education and teaching" of their 

children - that parents may require the State to respect their religious and philosophical 

convictions. Their right thus corresponds to a responsibility closely linked to the enjoyment 

and the exercise of the right to education.57 

                                                           
53 See for example Christian Youth Camps Ltd v Cobaw Community Health Services Ltd [2014] AVSCA 75. As a 

further example, reference to such judgements may be had by Courts applying the Victorian Charter of 
Human Rights and Responsibilities Act 2006 (Vic). 

54 (1979-80) 1 EHRR 711. 
55 At 21. Also affirmed in Case of Folgero and Others v Norway (European Court of Human Rights, Grand 

Chamber, Application No. 15472/02 29, 29 June 2007) at para 84(b). 
56 Julian Rivers, The Law of Organized Religions: Between Establishment and Secularism (Oxford University 

Press, 2010) 245, commenting upon the decision of Kjeldsen, Busk Madsen and Pedersen v Denmark 
(1979-80) 1 EHRR 711.  

57 Kjeldsen, Busk Madsen and Pedersen v Denmark (1979-80) 1 EHRR 711, 22. 
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1.68 The Court also noted the important role private schools play in offering an 

opportunity for parents to excuse their children from sex education that does not align 

with their religious or philosophical convictions:  

the Danish State preserves an important expedient for parents who, in the name of their creed 

or opinions, wish to dissociate their children from integrated sex education; it allows parents 

either to entrust their children to private schools, which are bound by less strict obligations 

and moreover heavily subsidised by the State (paragraphs 15, 18 and 34 above), or to educate 

them or have them educated at home, subject to suffering the undeniable sacrifices and 

inconveniences caused by recourse to one of those alternative solutions.58 

Thus, Article 2 will be breached where a state’s education system fails to make 

reasonable provision for parental convictions across the entire education system. The 

presence of alternative private religious schools was held to be a critical component 

of a state’s ability to satisfy this requirement.  

1.69 Importantly in the context of the Discussion Paper, in Ingrid Jordebo 

Foundation of Christian Schools v Sweden59 the European Court of Human Rights 

applied the principles set out in Kjeldsen to the context of independent schools. In 

Jordebo v Sweden the Court held that Article 2 of the First Protocol guarantees the 

right to start and run religious educational institutions as a ‘corner-stone’ protection 

to individual freedom.60 The Court acknowledged that the travaux preparatories [the 

records of the deliberations of State Parties that led to the European Convention on 

Human Rights] recognise:  

that the principle of the freedom of individuals, forming one of the corner-stones of the 

Swedish society, requires the existence of a possibility to run and to attend private schools … 

In particular, it was pointed out that it should be possible at a private school to give certain 

topics a more, and others a less, prominent position than that given in public schools and that 

                                                           
58 Kjeldsen, Busk Madsen and Pedersen v Denmark (1979-80) 1 EHRR 711, 24. 
59 Ingrid Jordebo Foundation of Christian Schools v Sweden (European Court of Human Rights, Grand Chamber, 

Application No. 11533/85, 2 May 1985). 
60 Klaus Beiter  The Protection of the Right to Education in International Law (Martinus Nijhoff, 2006). 
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the activity in a private school should be allowed "within very wide ranges to bear the stamp 

of different views and values".61 

1.70 In a possible allusion to Burke’s characterisation of associations as ‘platoons’, 

the Court criticised the Swedish Government, which: 

seem[ed] to regard the right to keep a school as something entirely within "le fait du Prince" 

[permissible acts of government].  But this is clearly different from the mainstream in the 

countries of the High Contracting Parties, necessitating an autonomous way of judgment… 

The Government seem to look at schooling the same way as at military service, where of 

course no competing “private regiments” could be tolerated.62 

In its proposal to remove the religious character of religious education associations, 

the Discussion Paper could be said to be subject to similar concerns. 

1.71 In  linking a diversity in private schooling to a flourishing democratic State the 

Court was critical of the unitary nature of Swedish schooling system in the following 

terms: 

The applicants' school was founded with the aim of preserving the tradition of the Christian 

school in Sweden before the secularisation of the municipal schools. There is thus nothing odd 

or strange in these general ideas, although this kind of school no longer fits in the general 

system of a secularised school and State.  Thus, in the applicants' school, the teaching of 

religion, although ecumenical and not pertaining to any particular Christian sect or movement, 

is confessional and founded on Christian belief.  There are morning prayers and prayers before 

and after meals, such as was common in all schools 30 years ago…  

The State has the right to have the applicants' school inspected, but the judgment over the 

school and its quality should be made in an independent way, avoiding all harassment, by 

inspectors free of bias.  The school has not been treated in such a way, and Mrs Jordebo's 

right, as a parent, has thereby been violated, as also by decisions of the instances which are 

bound to be biased by their coupling to the State and the municipal school system… 

Finally, as general information the following is mentioned. Sweden is nearly unique among 

countries belonging to the Council of Europe as far as the school policy is concerned.  In 

                                                           
61 Ingrid Jordebo Foundation of Christian Schools v Sweden (European Court of Human Rights, Grand Chamber, 

Application No. 11533/85, 2 May 1985).. 
62 Ingrid Jordebo Foundation of Christian Schools v Sweden (European Court of Human Rights, Grand Chamber, 

Application No. 11533/85, 2 May 1985).  
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Sweden it is a basic political idea, which has governed the political leaders for a long time, that 

the State and the local municipal authorities must control the education: what the children 

have to learn and in which ways they have to receive the education must in every instance be 

decided by the political majority of the country.  For this reason private schools, although 

formally allowed, are in practice stopped with all means.  The children should be kept within 

the State-municipal public schools in order to prevent any other influence on the education 

than such as has been accepted by the political majority.  A formal decision has been made 

that not more than 0.3 % of the children of compulsory school age may be allowed to visit 

private schools, three out of 1000 children.  The whole Swedish school system is very close to 

violating Article 9 of the Convention [freedom of religion or belief] when it says that everyone 

is guaranteed the right to think freely.  The idea is that the Swedish school children are in 

principle led to think only in the directions that are decided by the political majority of the 

Parliament.  When this majority has decided that the public education should be non-

confessional, it means that this majority can allow only three children out of 1000 to have a 

confessional education.  To maintain a democratic outlook, private schools cannot be totally 

forbidden but instead economic rules have been adopted to stop private schools in Sweden 

in reality.  These measures are very efficient.  The Anna school has, in spite of all these 

difficulties of a financial kind, been successful and created an alternative in Jönköping.  Then 

other ways have been used in order to stop its development.  In this respect it is easy to say 

that the education offered at the Anna school is not good enough.  In the applicants' opinion 

the education offered to the children was good enough for reasons which it is not necessary 

to explain here.  

Again, the proposals put in the Discussion Paper give rise to similar concerns, evincing, 

in our view, the notion that school children should be ‘led to think only in the directions 

that are decided by the political majority of the Parliament’.   

1.72 Having emphasised the need for a non-biased approach to Christian schooling 

and the importance of private schooling in ensuring civil society freedoms, the Court 

concluded:  

The question which arises is whether Article 2 of Protocol No. 1 (P1-2) could be interpreted as 

granting a right to start and run a private school, and whether, when a private school is as 

such approved, the school should have a right to run classes at all stages of the compulsory 

school …   The Commission considers that it follows from the judgment of the European Court 
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of Human Rights in the Case of Kjeldsen, Busk Madsen and Pedersen (judgment of 7 December 

1976, Series A no. 23, pp. 24-25, para. 50) that Article 2 of Protocol No. 1 (P1-2) guarantees 

the right to start and run a private school.63   

The ‘free-standing right, regardless of State provision, to establish and run private 

schools, including faith-based schools, subject to State oversight and conformity to 

minimum standards’ was again affirmed by the Court in Verein Gemeinsam Lernen v 

Austria.64 It is also worth noting that in that judgement the ECHR also confirmed that 

private schools have a right based on article 14 in the context of article 2 First Protocol 

to non-discriminatory conditions of existence, including equal access to State funding 

for schools of their type.65 

1.73 In applying these principles, the ECHR has held that the obligation to ‘respect’ 

religious conviction sets a high standard on the State in the education of children:  

That duty is broad in its extent as it applies not only to the content of education and the 

manner of its provision but also to the performance of all the “functions” assumed by the 

State. The verb “respect” means more than “acknowledge” or “take into account”. In addition 

to a primarily negative undertaking, it implies some positive obligation on the part of the 

State. 66  

In addition, the ECHR has recognised the unique nature of religious conviction as a 

ground for its separate protection under the Protocol: 

The term “conviction”, taken on its own, is not synonymous with the words “opinions” and 

“ideas”. It denotes views that attain a certain level of cogency, seriousness, cohesion and 

importance.67 

                                                           
63 Ingrid Jordebo Foundation of Christian Schools v Sweden (European Court of Human Rights, Grand Chamber, 

Application No. 11533/85, 2 May 1985)Having set out these this general statement of rights, the Court 
held that on the particular facts that the education provided did not meet the quality control 
requirements legitimately imposed by the Government. 

64 (1995) 20 EHRR CD 78. 
65 Rivers, 248. 
66 Case of Folgero and Others v Norway (European Court of Human Rights, Grand Chamber, Application No. 

15472/02 29, 29 June 2007)  at para 84(c). 
67 Case of Folgero and Others v Norway (European Court of Human Rights, Grand Chamber, Application No. 

15472/02 29, 29 June 2007)  at para 84(c). 



 

46 
 

1.74 The above rulings are inconsistent with the proposed alterations to the Act.  

By proposing the removal of the ability to control leadership, staff and volunteers, the 

Department proposes the total removal of the ability of religious schools to offer 

students a holistic religious education in accordance with their religious convictions. 

The Department’s proposed changes to the Act limit religious freedom and breach the 

right to establish independent schools, protected in human rights law as a 

fundamental right central to the preservation of pluralistic democracy. To that extent, 

the proposals also limit the legitimate expression of the rights of children and their 

parents to ensure the religious and moral education of their children. The proposed 

changes to the Act would remove the ability of parents to choose a school consistent 

with the ethical and religious values of themselves and their children. By removing the 

ability of religious educational bodies to employ persons consistent with their religious 

values, the Department also limits their right to freedom of association. In these ways 

the above human rights jurisprudence can be seen as a practical enshrining of the 

philosophical and constitutional principles set out above at Part III. The Discussion 

Paper, by proposing the complete removal of discretion over leadership and staff 

proposes the removal of the unique identity of Christian schools. It is a proposal to 

breach what the ECHR has termed the ‘guaranteed … right to think freely’; the human 

right that protects against the State imposed uniformity and guarantees pluralism in 

the provision of education as a means to ensure freedom of thought within a society. 
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Part VI - The Receipt of Government Funding Should not be a Ground 

to Limit Associational or Religious Freedom 

1.75 Although not expressly set forth as a rationale for the proposals in the 

Discussion Paper, we are also cognisant of the fact that a common contention for the 

limiting or total removal of existing exemptions granted to religious educational 

institutions in anti-discrimination law is that such institutions receive government 

funding.68 However such arguments are misguided. They fail to account for the 

importance of associational freedom to democratic society, as protected under 

international law, as outlined at Parts IV and V. As set out below, they also disregard 

several foundational attributes unique to religious institutions, including the 

importance of mission fit and the nature of Christian doctrine. They also undermine 

liberal autonomy and pluralism.  

The Importance of ‘Mission Fit’ 

1.76 The proposal to remove the exemption for religious schools ignores the 

importance of ‘mission fit’ to associations generally. No suggestion is made that an 

organisation with purposes to promote indigenous culture should be required to 

employ persons from a differing culture. Nor is it suggested that an environmental 

organisation should be required to employ a climate change denier. No one would 

argue that a sitting member of a mainstream political party should be required to offer 

employment to a member of an opposing party in the interests of promoting equality. 

Instead, Parkinson outlines the relevant principle: ‘A right of positive selection is rather 

different from discrimination … Selection based in part on a characteristic which is 

relevant to the employment is not discriminatory.’69 While the suggestion of any of 

the foregoing proposals would be treated rightly as absurd, calls for the removal of 

associational freedoms from religious organisations extend the same reasoning. There 

                                                           
68 Australian Law Reform Commission, Submissions (9 March 2016) Australian Law Reform Commission 

<http://www.alrc.gov.au/inquiries/freedoms/submissions>. 
69 Patrick Parkinson, 'Christian Concerns about an Australian Charter of Rights' (2010) 15(2) Australian Journal 
of Human Rights 83, 94. 



 

48 
 

is no logical reason to limit such a withdrawal of exemptions from religious institutions 

from indigenous cultural organisations, environmental organisations, trade unions, 

political parties or any other form of associational engagement. All of these 

associational bodies are defined by their unifying attributes, being adherence to a 

legitimate common philosophy, worldview, culture or cause.  

1.77 Again, the proposal for removal of the exemption thus raises the concern that 

religious institutions are being subject to detrimental action solely on the basis of their 

religious belief, in contravention of the right to equality. As noted above, in Verein 

Gemeinsam Lernen v Austria70 the ECHR confirmed that private schools have a right 

based on article 14 in the context of article 2 First Protocol to non-discriminatory 

conditions of existence, including equal access to State funding for schools of their 

type.71  

1.78 Furthermore, the assertion that only those roles that are inherently ‘spiritual’ 

should be afforded the exemption also suffers from a fundamental misunderstanding 

of the nature of religious conviction, including as understood within the Christian 

tradition. Belief is transformative and, if sincere, is demonstrated in action.72 The 

gardener working within a Christian school should be enabled to consider their work 

as a vocation, a calling in which their inner convictions are expressed in the quality of 

their work efforts and their interactions with their fellow human beings. The gardener 

                                                           
70 (1995) 20 EHRR CD 78. 
71 Rivers, 248. 
72 The words of the Apostle Paul in the Epistle of James summarise this position:  

‘14 What does it profit, my brethren, if someone says he has faith but does not have works? Can faith 
save him?  15 If a brother or sister is naked and destitute of daily food, 16 and one of you says to them, 
“Depart in peace, be warmed and filled,” but you do not give them the things which are needed for the 
body, what does it profit?  17 Thus also faith by itself, if it does not have works, is dead. 18 But someone 
will say, “You have faith, and I have works.” Show me your faith without your works, and I will show you 
my faith by my works.  19 You believe that there is one God. You do well. Even the demons believe—and 
tremble!  20 But do you want to know, O foolish man, that faith without works is dead?  21 Was not 
Abraham our father justified by works when he offered Isaac his son on the altar?  22 Do you see that 
faith was working together with his works, and by works faith was made perfect?  23 And the Scripture 
was fulfilled which says, “Abraham believed God, and it was accounted to him for righteousness.” And he 
was called the friend of God.  24 You see then that a man is justified by works, and not by faith only. 25 
Likewise, was not Rahab the harlot also justified by works when she received the messengers and sent 
them out another way? 26 For as the body without the spirit is dead, so faith without works is dead also.’ 
(New King James Version). 
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in particular should be free to pursue her work cultivating the earth as an image bearer 

of God, the Creator of all nature. Equally, the receptionist should be free to express 

his convictions concerning the obligations of love in human relationships through his 

employment.   

1.79 In the Christian tradition, such persons do not see themselves, nor are they 

appreciated solely, as individuals. They are members of a community, and should be 

free to consider the role they may play and the contribution they may offer to the 

unique expression of the community ethos. The same applies to the gardener, to the 

office receptionist, or to the typist. Each participant within the organisation has a 

contribution to make to the organisational character of the whole. As noted by the 

European Court of Human Rights, religious observance extends to all facets of a 

student’s school experience and is not restricted to specific religious ceremonies: 

Article 2 (P1-2), which applies to each of the State’s functions in relation to education and to teaching, 

does not permit a distinction to be drawn between religious instruction and other subjects. It enjoins 

the State to respect parents’ convictions, be they religious or philosophical, throughout the entire State 

education programme.73 

The religious convictions of the parent and child are relevant to the entirety of the 

education experience of the child. The same principle necessitates broad exemptions 

for religious schools in respect of the persons whom those schools seek to employ. 

Christian schools do not regard religion as a matter to be simply taught as a standalone 

subject. Instead it is to be reflected in all levels of engagement with the student. A 

fundamental component of education, as understood within Christian schools, is the 

modelling of the practical consequences of religious belief in the actions of all staff and 

volunteers.   

1.80 With respect, in its failure to contemplate these matters, the Discussion 

Paper’s proposals evince what Professor Carolyn Evans recently lamented before the 

Australian Commonwealth Parliament Human Rights Sub-Committee Joint Standing 

                                                           
73 Case of Kjeldsen, Busk Madsen and Pedersen v Denmark (European Court of Human Rights, Application No. 

5095/71; 5920/72; 5926/72, 7 December 1976) at para 51. 
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Committee on Foreign Affairs, Defence and Trade Inquiry into the Status of the Human 

Right of Freedom of Religion or Belief in the following terms: ‘as a society we are 

becoming less religiously literate’ and that consequently, at times there is ‘no real 

understanding of the way religious groups operate, their ethos and so forth’, which in 

her view can lead to problems in areas such as genuine occupational tests.74 

1.81 As noted above, few would argue that an indigenous cultural organisation 

should be required to employ persons from a differing culture on the basis that the 

organisation receives government funding. The mere receipt of funding does not alter 

or limit the legitimacy of the rationale for the separate treatment of the organisation. 

This is because the proper treatment to be accorded to the indigenous cultural 

organisation is determined with respect to the purposes that are carried out by the 

organisation. In the allocation of government funding the correct questions are then 

twofold:  

(a) is this an end that the government should be supporting in the form of 

subsidy or direct funding?  

(b) is the chosen path the most appropriate means (having regard to 

efficiencies, economies of scale, community networks and the location 

of existing resources) to achieve that end?  

Pluralism and Autonomy 

1.82 A further criteria in determining the appropriateness of the application of 

exemptions to religious bodies in receipt of government funding is whether the 

withdrawal of religious educational organisations from the provision of services would 

detrimentally impact upon the autonomy of the recipients of services. Where religious 

institutions are one of a number of service suppliers, the autonomy and choice of the 

recipient is enhanced. They are free to choose to receive services from an entity that 

                                                           
74 Professor Carolyn Evans, private capacity, Committee Hansard, Melbourne, 7 June 2017, pp. 8-9. 
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is not religiously motivated or one that is.75 To enforce the withdrawal of religious 

institutions from the service provider offering is to limit the choice available to 

individuals within wider society.  Conversely, the existing framework does not limit the 

choice of those who do not wish to receive services from religiously inspired 

institutions. Such parents are able to ensure a secular education for their children in 

either State or independent secular schools. As noted above, both United Nations and 

European human rights jurisprudence recognise the fundamental role religious 

schools play in ensuring pluralism of thought in a modern democratic society. 

 

  

                                                           
75 Further consideration of these principles is given by Joel Harrison and Patrick Parkinson, 'Freedom Beyond 
the Commons: Managing the Tension between Faith and Equality in a Multicultural Society' 40(2) Monash 
University Law Review 413. 
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Part VII – Volunteers 

1.83 The Discussion Paper also proposes extending the Act’s requirements to 

volunteers. It is important to note that not all Australian jurisdictions have chosen to 

extend protections to volunteers. Queensland, the Australian Capital Territory, South 

Australia and Tasmania specifically extend protections to volunteers. All remaining 

jurisdictions, including New South Wales, Victoria, the Commonwealth (under the Sex 

Discrimination Act 1984 (Cth)), Western Australia and the Northern Territory do not 

include volunteers in their prohibitions on discrimination. 

1.84 The extension of the Act’s reach to volunteers will inordinately burden 

charities and not-for-profits, including educational charities. It is worth noting that in 

its analysis of the 2016 Annual Information Statement dataset, the Australian Charities 

and Not-for-profits Commission (ACNC) reports that Northern Territory charities that 

list their main activity as ‘primary and secondary education’ employed 2096 

employees and engaged 737 volunteers. Importantly, primary and secondary schools 

evidence a very high reliance upon volunteer contributions - 87.1% of charities who 

list their main activity as ‘primary and secondary education’ have volunteers. In its 

report Volunteering in Australia Volunteering Australia reports that there is a 

volunteer shortage in the Australian education sector. The report shows that 

‘Organisations needing over 151 additional volunteers were most commonly 

organisations working in community service, with young people, and in education’.76 

It is our concern that by increasing regulation and obligations on volunteers the 

Northern Territory Government will further exacerbate the volunteer shortage within 

the education sector.  

  

                                                           
76 Volunteering Australia, State of Volunteering in Australia (2016) 

<https://www.volunteeringaustralia.org/wp-content/uploads/State-of-Volunteering-in-Australia-full-

report.pdf>, 27. 

 

https://www.volunteeringaustralia.org/wp-content/uploads/State-of-Volunteering-in-Australia-full-report.pdf
https://www.volunteeringaustralia.org/wp-content/uploads/State-of-Volunteering-in-Australia-full-report.pdf
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Part VIII – Summary of Recommendations 

1.85 The proposals contained in the Discussion Paper, if legislated, would mean 

that the Northern Territory’s legislation is out of step with the Commonwealth anti-

discrimination legislation. This is in contradiction to the stated intention of the 

Discussion Paper to bring the Northern Territory’s anti-discrimination regime in line 

with the Commonwealth legislation. It would also mean that the Northern Territory 

would be out of step with the States and the Australian Capital Territory.  

1.86 The proposals, if effected, would lead to the removal of religious and 

associational freedom presently enjoyed by educational facilities, students and their 

parents in the Northern Territory. These freedoms, including the right to establish 

private religious schools, are protected under international law. Under international 

law, an abrogation of the rights to religious and associational freedom are only 

permissible when ‘necessary’ and where a proposed limitation adopts ‘no more 

restrictive means than are required’, as outlined in the Siracusa Principles. Contrary to 

these requirements, the Discussion Paper fails to demonstrate any justifiable need or 

provide any evidence for the unconventional incursions into religious and 

associational freedom proposed and fails to consider the impact of the proposed 

changes to legislation on the rights of Territorians to exercise those freedoms. It gives 

no indication that any understanding is held as to how dramatic an intervention into 

civil society freedoms is actually proposed.  

1.87 Finally, the proposed changes also risk breaching international law with 

respect parental rights for the education of their children. They are inconsistent with 

the international human right to found private schools protected under Article 18 of 

the ICCPR, and which the ECHR has recognised in the following terms: ‘the principle of 

the freedom of individuals, forming one of the corner-stones of the Swedish society, 

requires the existence of a possibility to run and to attend private schools’.77  

                                                           
77 Ingrid Jordebo Foundation of Christian Schools v Sweden (European Court of Human Rights, Grand Chamber, 

Application No. 11533/85, 2 May 1985). 
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1.88 For the reasons set out in this submission, the proposal to remove the 

exemption in section 37A should therefore be abandoned. Extending the Discussion 

Paper’s narrative of maintaining consistency with the Commonwealth regime, 

section 37A should instead be expanded to cover the additional attributes to be 

introduced into the Act, as occurred at the time of the introduction of additional 

protected attributes into the Sex Discrimination Act 1984 (Cth). For the same reasons 

the proposals to remove subsections 30(2) and 40(2A) should also be abandoned. 

1.89 We take the opportunity to thank the Department of Attorney-General and 

Justice for the opportunity to offer submissions in respect of this Inquiry. Should you 

have any further questions or comments you may liaise with our Executive Officer 

Martin Hanscamp  on 02 4773 5839.  
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